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To: Mayor and Village Council

Through:

From:

Maria Aguilar, Village Manager

Cheryl Cioffari, AICP, LEED Green Associate, Director of Planning

Date: August 7, 2014

SUBJECT: CONSIDERATION OF A DEVELOPMENT AGREEMENT PURSUANT
TO CHAPTER 163, FLORIDA STATUTES, BETWEEN THE VILLAGE
AND ETC XII LLC

Background:
ETC XII, LLC owns a property with street addresses of 77521 Overseas Highway on Lower
Matecumbe Key with Real Estate Number 00397140-000000, locally known as Tarpon Point
(the “Property”). Prior to the approval of SP-05-18, there existed a motel, locally known as Star
of the Sea, which contained twenty-one (21) dwelling units. On October 27, 2006, Site Plan SP-
05-18 was approved which allowed for the redevelopment of twelve (12) single-family
residential units on site. Therefore, there are nine (9) remaining undeveloped units associated
with the Property. A disagreement has arisen between the developer and the Village regarding
the character (market rate, affordable or transient units) of the nine (9) remaining undeveloped
units. Accordingly, the Village and developer have proposed entering into a development
agreement pursuant to Chapter 163, Florida Statutes, to determine the character of the remaining
undeveloped units associated with the Property.

Analysis:
The attached 163 Development Agreement (Exhibit A of the proposed Resolution) provides a
method for determining the character and status of the nine (9) undeveloped units and the
process by which said undeveloped units may be transferred from the Property to a potential
receiver site.

In 2005, the Village adopted Ordinance 05-12, which extended the moratorium on the
conversion or change of use of existing transient dwelling unit/uses into non-transient dwelling
unit/uses. Pursuant to the Ordinance, the proposed development on the Property was specifically
exempted from the moratorium, thereby allowing the conversion of transient (hotel/motel) units
to market rate/non-transient dwelling units.

The Village previously recognized twenty-one (21) units at the Property and approved the
redevelopment of twelve (12) units on the Property to single-family residential dwelling units.

Council Communication
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The Village subsequently recognized the nine (9) remaining undeveloped units associated with
the Property may be transferred in accordance with the provisions of the Village’s Transferable
Development Rights (“TDR”) Ordinance (Ordinance 07-32) in effect at the time of application
(Exhibit “B”). However a disagreement has arisen between the parties about whether such units
are transferrable as market rate dwelling units and/or hotel/motel dwelling units, and/or
affordable dwelling units. The development rights to these nine (9) units remain on the property
with no specific time frame to construct, subject to the Village’s Comprehensive Plan Objective
1-3.1 and Policy 1-3.1.1 and if the development rights are not constructed prior to the carrying
capacity of Monroe County being exceeded then the construction of the units cannot be
guaranteed.

The Owner desires to be able to transfer the nine (9) remaining units on the Property as transient
(hotel/motel), market-rate (non-transient) dwelling units or affordable dwelling units.  To
encourage development of the Property consistent with the Village’s Comprehensive Plan and
Land Development Regulations, the Owner desires to agree upon and reduce to contractual
terms, the existing development rights of the Owner with regard to the Property. The Village has
initiated the process of amending elements of Village’s Comprehensive Plan and Land
Development Regulations to implement modifications related to the transfer of development
rights, and recognizes that initiation of such process may result in the Owner of the Property
requiring certainty as to land use, zoning and other development entitlements existing now, and
in the future, with respect to parcels of the Property.

The Village and Owner have determined that it is in the best interests of Village and Owner to
enter into this Agreement to confirm that although Village may modify its Comprehensive Plan
and Land Development Regulations in the immediate future, and such modifications may be
applicable to the Property or portions thereof, such modifications will not result in the
termination, modification or loss of any existing Entitlements of the Property existing as of the
date of this Agreement. Staff has also determined that it is in the best interest of Village and
Owner that, in addition to the retention of any existing Entitlements of the Property in effect as
of the date of this Agreement, the Property will have any additional Entitlements which result
from any future Village modifications of the Future Land Use Map of the Village
Comprehensive Plan, or modifications of the Village’s Land Development Regulations.

Budget Impact:
No budget impact is anticipated.

Staff Impact:
Staff impact is limited to review and processing of any subsequent development approvals.

Recommendation:
It is recommended that the Village Council consider the information presented and approve the
proposed Resolution and Development Agreement.



RESOLUTION NO.

A RESOLUTION OF THE VILLAGE COUNCIL OF ISLAMORADA,
VILLAGE OF ISLANDS, FLORIDA APPROVING A DEVELOPMENT
AGREEMENT PURSUANT TO CHAPTER 163, FLORIDA STATUTES,
BETWEEN THE VILLAGE AND ETC XII, LLC, FOR THE PROPERTY
LOCATED AT 77521 OVERSEAS HIGHWAY, LOWER MATECUMBE
KEY WITH REAL ESTATE NUMBER 00397140-000000; DETERMINING
THE STATUS OF UNDEVELOPED UNITS ON THE PROPERTY AND
PROVIDING FOR THE TRANSFER OF DEVELOPMENT RIGHTS;
AUTHORIZING THE APPROPRIATE VILLAGE OFFICIALS TO
IMPLEMENT THE TERMS AND CONDITIONS OF THE AGREEMENT;
AUTHORIZING THE MAYOR TO EXECUTE THE AGREEMENT AND
ANY OTHER REQUIRED DOCUMENTS; AND PROVIDING FOR AN
EFFECTIVE DATE

WHEREAS, the Florida Local Government Development Agreement Act (the “Act”),

Chapter 86-191, Laws of Florida, now codified at Sections 163.3220 through 163.3243, Florida

Statutes, authorizes local governments to enter into development agreements with property

owners subject to the procedures and requirements of the Act; and

WHEREAS, the lack of certainty in the approval of a development can result in a waste

of economic land resources, discourage sound capital improvement planning and financing,

escalate the cost of housing and development and discourage commitment to comprehensive

planning; and

WHEREAS, assurance to a developer that upon receipt of a development permit that

they may proceed in accordance with existing laws and policies, subject to the conditions of a

development agreement, strengthens the public planning process, encourages sound capital

improvement planning and financing, assists in assuring that there are adequate capital facilities

for the development, encourages private participation in comprehensive planning and reduces the

economic costs of development; and



Page 2 of 3

WHEREAS, Islamorada, Village of Islands, Florida (the “Village”) and ETC XII, LLC,

a Florida limited liability company (the “Owner”) have negotiated a development agreement

under the authority of Chapter 163, Florida Statutes (the “Agreement”); and

WHEREAS, in accordance with Chapter 30, Article IV, Division 15 of the Village Code

of Ordinances, the Village is required to hold public hearings for the Village Council to consider

approval of a development agreement; and

WHEREAS, the Village Council has held public hearings to consider this Agreement,

and has found and determined that execution of this Agreement will further the objectives of the

Local Government Comprehensive Planning and Land Development Regulation Act; and

WHEREAS, the development contemplated and permitted by this Agreement is

consistent with the Village’s Comprehensive Plan and Land Development Regulations; and

WHEREAS, the Village Council deems that approval of this Agreement in the best

interest of the Village.

NOW THEREFORE BE IT RESOLVED BY THE VILLAGE COUNCIL OF

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are incorporated

herein by this reference.
Section 2. Approval of Chapter 163 Development Agreement. The Village

Council of Islamorada, Village of Islands, hereby approves the Development Agreement

between the Village and the Owner, a copy of which is attached as Exhibit “A,” together with

such non-material changes as may be acceptable to the Village Manager and approved as to form

and legality by the Village Attorney.

Section 3. Authorization of Village Officials. The Village Manager or her designee

and the Village Attorney are authorized to take all actions necessary to implement the terms and

conditions of the Agreement.
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Section 4. Execution of Documents. The Mayor is authorized to execute the

Agreement and any other associated documents related to the Agreement.

Section 5. Effective Date. This Resolution shall become effective immediately upon

its adoption.

The foregoing Resolution was offered by ______________, who moved for its adoption.
This motion was seconded by _________, and upon being put to a vote, the vote was as follows:

FINAL VOTE AT ADOPTION
VILLAGE COUNCIL OF ISLAMORADA, VILLAGE OF ISLANDS

Mayor Ted Blackburn ______
Vice Mayor Deb Gillis ______
Councilman Mike Forster ______
Councilman Ken Philipson
Councilman Dave Purdo ______

PASSED AND ADOPTED ON THIS DAY OF AUGUST, 2014.

TED BLACKBURN, MAYOR
ATTEST:

KELLY TOTH, VILLAGE CLERK

APPROVED AS TO FORM AND LEGALITY
FOR THE USE AND BENEFIT OF ISLAMORADA,
VILLAGE OF ISLANDS ONLY

____________________________________
ROGET V. BRYAN, VILLAGE ATTORNEY

This Resolution was filed in the Office of the Village Clerk on this ____ day of ____, 2014.

Kelly Toth, Village Clerk



 



Page 1 of 17

RECORD: $_This Instrument Prepared by:Attn: Office of the Village Attorney
Islamorada, Village of Islands86800 Overseas HighwayIslamorada, Florida 33036Telephone: (305) 664-6418Return to:Attn: Planning & Development Services
Islamorada, Village of Islands86800 Overseas HighwayIslamorada, Florida 33036Telephone: (305) 664-6422----------------------------------------------------- [SPACE ABOVE THIS LINE FOR RECORDING DATA] ---------------------------------------------

DEVELOPMENT AGREEMENT PURSUANT TO
CHAPTER 163, FLORIDA STATUES

THIS DEVELOPMENT AGREEMENT, executed by the Parties as of theday of ____________________ 2014, and having the Effective Date specified below,  is entered into by andbetween:
ISLAMORADA, VILLAGE OF ISLANDS, a Florida municipal corporation (“Village”)and

ETC XII, LLC, a Florida limited liability company (“Owner”); and
R E C I T A L S:A. WHEREAS, the Florida Local Government Development Agreement Act (the “Act”), Chapter 86-191,Laws of Florida, now codified at Sections 163.3220 through 163.3243, Florida Statutes, authorizeslocal governments to enter into development agreements with property owners subject to theprocedures and requirements of the Act; andB. WHEREAS, the lack of certainty in the approval of a development can result in a waste of economicland resources, discourage sound capital improvement planning and financing and escalate the cost ofhousing and development and discourage commitment to comprehensive planning; andC. WHEREAS, assurance to a developer that upon receipt of his or her development permit that he or shemay proceed in accordance with existing laws and policies, subject to the conditions of a developmentagreement, strengthens the public planning process, encourages sound capital improvement planningand financing, assists in assuring that there are adequate capital facilities for the development,encourages private participation in comprehensive planning and reduces the economic costs ofdevelopment; andD. WHEREAS, Owner is the legal and equitable owner of the parcel of real property located in MonroeCounty, Florida, also  located within the jurisdictional boundaries of the Village, described onattached Exhibit A (the “Property”); and

cheryl.cioffari
Text Box
Exhibit "A"



Page 2 of 17

E. WHEREAS, pursuant to the Village’s adoption of Ordinance 05-12, which extended the moratorium onthe conversion or change of use of existing transient dwelling unit/uses into non-transient dwellingunit/uses, the proposed development on the Property was specifically exempted from the moratorium,thereby allowing the conversion of transient (hotel/motel) units to market rate/non-transientdwelling units; andF. WHEREAS, the Village previously recognized twenty-one (21) units at the Property and approved theredevelopment of twelve (12) units on the Property to single family residential dwelling units; andG. WHEREAS, the Village subsequently recognized the nine (9) remaining undeveloped units associatedwith the Property may be transferred in accordance with the provisions of the Village’s TransferableDevelopment Rights (“TDR”) Ordinance (Ordinance 07-32) in effect at the time of application (Exhibit“B”); however a disagreement has arisen between the parties about whether such units aretransferrable as market rate dwelling units and/or hotel/motel dwelling units, and/or affordabledwelling units; andH. WHEREAS, the development rights to these nine (9) units remain on the property with no specific timeframe to construct, subject to the Village’s Comprehensive Plan Objective 1-3.1 and Policy 1-3.1.1 andthat if the development rights are not constructed prior to the carrying capacity of Monroe Countybeing exceeded then the construction of the units cannot be guaranteed; andI. WHEREAS, Owner desires to be able to transfer the nine (9) remaining units on the property astransient (hotel/motel), market-rate (non-transient) dwelling units or affordable dwelling units; andJ. WHEREAS, to encourage development of the Property consistent with the Village’s ComprehensivePlan and Code of Ordinances, the Owner desires to agree upon and reduce to contractual terms, theexisting development rights of the Owner with regard to the Property; and
K. WHEREAS, Village has initiated the process of amending elements of Village’s Comprehensive Planand Land Development Regulations to implement modifications related to the transfer of developmentrights, and recognizes that initiation of such process may result in the Owner of the Property requiringcertainty as to land use, zoning and other development entitlements (collectively “Entitlements”, asfurther defined below) existing now, and in the future, with respect to parcels of the Property. Villageand Owner have determined that it is in the best interests of Village and Owner to enter into thisAgreement to confirm that although Village may modify its Comprehensive Plan and LandDevelopment Regulations in the immediate future, and such modifications may be applicable to theProperty or portions thereof, such modifications will not result in the termination, modification or lossof any existing Entitlements of the Property existing as of the date of this Agreement; andL. WHEREAS, Village and Owner have additionally determined that it is in the best interest of Village andOwner that, in addition to the retention of any existing Entitlements of the Property in effect as of thedate of this Agreement, the Property will have any additional Entitlements which result from anyfuture Village modifications of the Future Land Use Map of the Village Comprehensive Plan, ormodifications of the Village’s Land Development Regulations; andM. WHEREAS, Village has held public hearings to accept and encourage public input with respect to theproposal of Owner contained in this Agreement, and has considered such public input; andN. WHEREAS, Village has determined that the provisions of this Agreement and the contemplatedvesting of development rights contemplated by this Agreement are consistent with, and not incontravention with, the provisions of Village’s Concurrency Management System and Building PermitAllocation System (“BPAS”); andO. WHEREAS, Village has provided its Notice of Intent to consider entering into this DevelopmentAgreement by advertisements published  in  the Keynoter and Reporternewspapers of general
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circulation and readership in Monroe County, Florida, on and, and by mailing a copy of the Notice ofIntent to Owner, and to the persons and entities shown on the most recent Monroe County Tax Roll tobe the owners of property lying within three hundred feet (300') of the boundaries of the Propertywhich is the subject-matter of this Agreement, and by announcing the date, time, and place of thesecond hearing during the first hearing.P. WHEREAS, the Village Council of Islamorada, Village of Islands has held public hearings to considerthis Agreement, and has found and determined that its execution of this Agreement will further theobjectives of the Local Government Comprehensive Planning and Land Development Regulation Act,and that the development contemplated and permitted by this Agreement is consistent with theVillage’s Comprehensive Plan and Land Development Regulations.
NOW THEREFORE, in consideration of the matters set forth above (which are incorporated herein byreference), the exchange of the mutual promises set forth herein, and other good and valuable consideration,the parties hereto agree as follows:1. INCORPORATION OF RECITALS & EXHIBITS. The parties confirm and agree that the aboverecitals are true and correct and incorporate the terms and provisions herein for all purposes. Allterms and provisions of all Exhibits which are attached to this Agreement and referenced in thisAgreement are, by this reference, incorporated into this Agreement for all purposes.2. DEFINITIONS. For the purposes of this Agreement, in addition to those terms which arespecifically defined elsewhere in this Agreement the following terms shall have the followingdefinitions:2.1. “Agreement” – This Development Agreement, as the same may be subsequentlyamended, modified or supplemented pursuant to its terms and provisions and pursuant tothe provisions of Sections 163.3161 through 163.3215, inclusive, of the Florida Statutes.2.2. “Village” – Islamorada, Village of Islands, a Florida municipal corporation.2.3. “Village Code” – The Village’s Code of Ordinances, as the same may be subsequentlyamended, modified or supplemented.2.4. “Village Laws and Policies” – The laws and policies of Village concerning development ofreal property arising under Village’s Comprehensive Plan, the Village Code, policies approvedby Village Council, and Resolutions approved by Village Council.2.5. “County” – Monroe County, Florida, a political subdivision of the State of Florida.2.6. “Effective Date” – The date the terms of this Agreement become effective, as set forth inparagraph 9.16.2.7. “Entitlements” – All rights with respect to the Property, or any portion thereof, existing asof the Effective Date of this Agreement to develop the Property or any portion thereof for,under, or in accordance with a particular use, development intensity, requirements (or non-requirements) for site plan review, site and building design specifications and criteria, andrequirements (or non-requirements) for  public hearings concerning approvals ofplanned unit development conceptual plans, existing as of the Effective Date of thisAgreement under the provisions of the Village Laws and Policies.,2.8. “Implementing Ordinance” – Village Ordinance No. 07-32 adopted by the Village onNovember 8, 2007, a copy of which is shown on attached Exhibit B. The ImplementingOrdinance instituted a program to facilitate the transfer of development rights (“TDRs”) thatwould allow the Village to permit and regulate the transfer of development rights forresidential and nonresidential properties within the Village while protecting environmental
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resources, encouraging the development of less environmentally sensitive parcels,facilitating the redevelopment and revitalization of the Village Center zoning district, andprotecting private property rights. The terms and provisions of the ImplementingOrdinance are, by this reference, incorporated into this Agreement.2.9. “Parcel” or “Parcels” – One or more of the parcels of real property located in MonroeCounty, Florida, specifically described or referenced in this Agreement, including theProperty (as defined below).2.11. “Party” or “Parties” – As applicable, either Owner or Village, or both Owner and Village.2.12. “Property” – The real property owned by Owner located in Monroe County, Florida, alsolocated within the jurisdictional boundaries of Village, described on attached Exhibit A.2.13 “Undeveloped Units” – The nine (9) remaining units associated with the Property andpreviously recognized by the Village.
3. REPRESENTATIONS AND WARRANTIES. As a material inducement to the other Party to enter intothis Agreement, each Party makes the following representations and warranties regarding thisAgreement:3.1. Owner Representations and Warranties. Owner represents and warrants to Village that:3.1.1. Owner is a validly organized and existing Florida limited liability company, ingood standing under the laws of the State of Florida and authorized to transactbusiness in the State of Florida.3.1.2. Owner has taken all corporate actions prerequisite necessary for the executionand delivery of this Agreement, and upon the execution and delivery of thisAgreement by Owner the obligations of Owner hereunder shall be valid and bindingobligations of   Owner. The   entities or individuals executing   this Agreementon behalf of Owner are duly authorized representatives of Owner, authorized toexecute this Agreement in their respective capacities as set forth below.3.1.3. Owner is the legal and equitable owner of the Property.3.1.4. The execution and delivery of this Agreement is not in contravention with, orprohibited by, the terms and provisions of any agreement, covenant, Court Order,Judgment, or the Articles of Organization or Operating Agreement of Owner.3.2. Village Representations and Warranties. Village represents and warrants to Owner that:3.2.1. The actions by Village hereunder are consistent with the terms and provisions ofthe Village’s Comprehensive Plan and Village Code.3.2.2. Village has taken all necessary actions prerequisite to the execution and delivery ofthis Agreement, including but not limited to the necessary public hearings, providingproper notice of the public hearings, and conducting public hearings relatedthereto.3.2.3. Upon the execution and delivery of this Agreement by the Village, the obligations ofVillage shall be valid and binding obligations of Village.3.2.4. Execution and delivery of this Agreement is not in contravention with, orprohibited by, the terms and provisions of the Village’s  Charter,  Code  of
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Ordinances, Land Development Regulations, or by the terms and provisions of anyagreement, covenant, Court Order or Judgment to which Village is a party.4. DURATION OF THE AGREEMENT. This Agreement shall have an initial term of four (4) yearscommencing on the Effective Date, with up to two (2) additional three-year renewal periodscontingent upon approval of the Village Council pursuant to the procedures set forth in Section 30-614 of the Village’s Code of Ordinances.5. CONFIRMATION OF EXISTING ENTITLEMENTS. The Parties agree that as of the EffectiveDate of this Agreement and continuing thereafter in accordance with the provisions of paragraph6 below, all of the Property, and any portions thereof, shall continue to have, in addition to anyadditional Entitlements which Property may obtain as set forth in paragraph 6.4, the following:5.1 All or part of the nine (9) remaining Undeveloped Units on the Property may hereby beclassified as transient (hotel/motel), market rate (non-transient) dwelling units or affordabledwelling units and transferred pursuant to the Implementing Ordinance, as set forth under thefollowing Table 1 and the remaining subsections of Section 5, or any amendments thereto whichmay be applicable pursuant to the terms of this Agreement. The Owner shall identify the characterof the Undeveloped Units being transferred (i.e. transient (hotel/motel), market rate (non-transient) dwelling units or affordable units) in the application for the transfer and such electionshall become final immediately after the transfer has been approved by the Village and any othergovernment agency (e.g. Department of Economic Opportunity) that is required to approve orconsent to the transfer.
Table 1

Residential Sender Sites Zoning Districts Eligible as Receiver SitesConservation (C) NR, RE, R1, R1M, RMH, R2, R3, R4, MF, MH, SR, VC, TC, NC, I*, TA, M*Native Residential (NR) NR, RE, R1, R1M, RMH, R2, R3, R4, MF, MH, SR, VC, TC, NC, I*, TA, M*Residential Estate (RE) RE, R1, R1M, RMH, R2, R3, R4, MF, MH, SR, VC, TC, NC, I*, TA, M*Residential Single Family (R1) and(R1M) R1, R1M, RMH, R2, R3, R4, MF, MH, SR, VC, TC, NC, I*, TA, M*
Residential Mobile Home (RMH) R1, R1M, RMH, R2, R3, R4, MF, MH, SR, VC, TC, NC, I*, TA, M*Residential Duplex (R2) R2, R3, R4, MF, MH, SR, VC, TC, NC, I*, TA, M*Residential Triplex (R3) R3, R4, MF, MH, SR, VC, TC, NC, I*, TA, M*Residential Fourplex (R4) R4, MF, MH, SR, VC, TC, NC, I*, TA, M*Multifamily (MF) R1**, R1M**, R2**, R3**, R4**, MF, MH, SR, VC, TC, NC, I*, TA, M*Mobile Home Park (MH) R1**, R1M**, R2**, R3**, R4**, MH**, SR**, VC**, TC**, HC**, NC**, I*,M*Settlers Residential (SR) RMH, R1, R1M, R2, R3, R4, MF, MH, SR, VC, TC, I*, TA, M*Settlers Residential (SR)+ SR, VC, TC, NC, I*, TA, M*Village Center (VC) VCTourist Commercial (TC) VC, TC, NC, I*, M*Commercial Fishing (CF) VC, TC, CF, MR, NC, I*, M*Marine Use (MR) VC, TC, MR, NC, I*, M*Highway Commercial (HC) VC, TC, HC, NC, I*, M*Neighborhood Commercial (NC) VC, NC, I*, M*Industrial (I)* I*, M*
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Tavernaero Airstrip (TA) MF, MH, SR+, VC, TC, NC, I*, TA, M*Public and Semi-Public Services (PS) R1**, R1M**, R2**, R3**, R4**, MH**, SR**, VC**, TC**, HC**, NC**, I*,M*Mariculture (M) M*
*Limited to a caretaker's cottage.

**Limited to affordable residential dwelling unit.
+ Limited to lots of record within Mixed Use FLUM.5.2 Hotel/motel units.a. The transfer of four or less hotel or motel unit(s) shall be reviewed using the procedures forminor conditional use review pursuant to Section 30-217 of the Village Code and shall benoticed pursuant to the procedures in subsection 30-213(h) of the Village Code.b. The transfer of five or more hotel or motel units shall be reviewed using the procedures formajor conditional use review pursuant to Section 30-218 of the Village Code and shall be noticedpursuant to the procedures in subsection 30-213(i) of the Village Code.c. The receiver site shall be located in either the village center (VC), tourist commercial (TC) orhighway commercial (HC) zoning district.5.3 Development of the receiver site shall not exceed the greater of either one market rate dwellingunit or the densities provided for within Article V, Division 2 of the Village Code.5.4 The structure cannot be placed in a VE flood zone on the receiver site.5.5 Regardless of the on-site allocated densities available on a lot, exercising the TDR process toremove dwelling units, transfer building permits or density from a lot shall, result in apermanent reduction of density, and no additional density to that remaining on the sender siteafter the transfer takes place shall be permitted on the sender site. Notwithstanding theforegoing, affordable housing and/or nonresidential floor area may be provided only throughthe Building Permit Allocation System in instances following the transfer of a hotel or motel unit,but in no case shall the sender or receiver site exceed the permitted density or intensityprovided for within division 2 of article V of this chapter. Each TDR shall require that adeclaration of covenants, conditions and restrictions, as approved by the village attorney, beplaced on the sender site, restricting densities to the number of market-rate, hotel or motel unitsremaining on the sender site after the transfer takes place.5.6 The following restrictions on residential dwelling unit transfers shall apply:a. Hotel and motel unit TDRs shall be transferable only to hotel and motel units, and furthermoreparcels not containing any shoreline shall be prohibited from transferring to parcels containingshorelines;b. Market rate dwelling unit TDRs shall be transferable only to market rate dwelling units oraffordable dwelling units, and furthermore parcels not containing any shoreline shall beprohibited from transferring to parcels containing shorelines; andc. Affordable dwelling unit TDRs, including all mobile homes and recreational vehicle spacesfrom approved mobile home parks, shall be transferable only as affordable dwelling units, inaccordance with affordability standards and definitions specified in Section 30-32 of the VillageCode.
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6. VILLAGE LAWS AND POLICIES GOVERNING DEVELOPMENT.6.1. Village has initiated the process of amending its Comprehensive Plan and portions ofthe Village Code concerning development of real property. It is the intention of the Partieshereto that such actions by the Village shall not operate to result in the termination,modification or loss of any of the Entitlements existing for the Property as of the date ofthis Agreement under the current Village Laws and Policies.6.2. Except as set forth in paragraphs 6.3 and 6.4, the Village Laws and Policies governing thedevelopment of the Property on the Effective Date of this Agreement shall govern thedevelopment of the Property for the duration of this Agreement. Therefore the Propertyshall retain, without modification or limitation, all Entitlements currently existing underthe Village Laws and Policies, notwithstanding any future amendment of the Village Lawsand Policies.6.3. Notwithstanding paragraph 6.2, Village may apply subsequently adopted Village Lawsand Policies to the Property if Village has held a public hearing and determined:6.3.1. They are not in conflict with the Village Laws and Policies as of the Effective Dateof this Agreement and do not prevent development of the land uses, intensities, ordensities for the Property as set forth in this Agreement;6.3.2. They are essential to the public health, safety, or welfare, and expressly statethat they shall apply to  a development that is subject to  a developmentagreement under the Act (such as this Agreement);6.3.3. They are specifically anticipated and provided for in this Agreement;6.3.4. Village demonstrates that substantial changes have occurred in pertinentconditions existing at the Effective Date of this Agreement;6.3.5. This Agreement is based on substantially accurate information supplied byOwner;6.3.6. As set forth in an amendment to this Agreement executed by Owner; or6.3.7. As set forth in paragraph 6.4.6.4. Notwithstanding paragraph 6.2, in the event the Village, subsequent to the EffectiveDate, modifies it’s Village Laws and Policies and includes the Property within suchmodifications, in a manner that provides the Property with additional Entitlements that arereasonably expected to enhance the development of the Property, or decrease the time orexpense associated with such development, such modified laws and policies shall apply tothe Property.6.5. Therefore, pursuant to the above provisions, the Property shall hereafter have thecombination of the following Entitlements:6.5.1. All Entitlements for the Property existing under the current terms of the VillageLaws and Policies as of the Effective Date of this Agreement, all subject to, or (ifapplicable) modified by, the terms of this Agreement (except as set forth inparagraph 6.3); and
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6.5.2. All additional Entitlements available for the Property under the terms of then-existing Village Laws and Policies, all subject to, or (if applicable) modified by, theterms of this Agreement7. Transfer Procedure.The procedure for Transfer of the Undeveloped Units shall be governed by Chapter 30, LandDevelopment Regulations, Article IV-Administrative Procedures, Division 12, Transfer ofDevelopment Rights or any amendments thereto which may be applicable pursuant to theterms of this Agreement.
8. GENERAL PROVISIONS.8.1. Notices.8.1.1. All notices, requests, consents and other communications required or under thisAgreement shall be in writing (including faxed communication) and shall be (aselected by the person giving such notice) hand delivered by messenger or courierservice, faxed, or mailed by Registered or Certified Mail (postage pre-paid), ReturnReceipt Requested, addressed to the following or to such other addresses as anyparty may designate by notice complying with the terms of this paragraph:
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a. AS TO THE VILLAGE:Attn: Director of PlanningIslamorada, Village of Islands86800 Overseas Highway, Islamorada, FL 330361). With Copy To:Attn: Village AttorneyIslamorada, Village of Islands86800 Overseas HighwayIslamorada, FL 3303b. AS TO OWNER:c. Attn: David Rosseau, ManagerETC XII, LLC77521 Overseas HighwayIslamorada, FL 33036,1). With Copy To:Russel Yagel, Esq.Hershoff Lupino & Yagel, LLP90130 Old HighwayTavernier, FL 330708.1.2. Each such notice shall be deemed delivered:a On the date delivered if by personal delivery;b. On the date of facsimile transmission if by facsimile; andc. If the notice is mailed, on the earlier of: (a) the date upon which theReturn Receipt is signed; (b) the date upon which delivery is refused; (c) thedate upon which notice is designated by the postal authorities as not havingbeen delivered; or (d) the third business day after mailing.d. Notwithstanding the foregoing, service by personal delivery delivered, orby facsimile sent, after 5:00 p.m. shall be deemed to have been made on thenext day that is not a Saturday, Sunday or legal holiday.8.1.3. If a notice is delivered by multiple means, the notice shall be deemed deliveredupon the earliest date determined in accordance with the preceding subparagraph.8.1.4. If the above provisions require notice to be delivered to more than one person(including a copy), the notice shall be deemed delivered to all such persons on theearliest date it is delivered to any of such persons.8.2. Negation of Partnership. None of the terms or provisions of this Agreement shall bedeemed to create a partnership before Owner and Village in their respective businesses orotherwise, nor shall it cause them to be considered joint venturers or members of anyjoint enterprises. Each Party shall be considered a separate Party, no Party shall have theright to act as an agent for another Party and no Party shall the right to act as an agentfor another Party unless expressly authorized to do so in this Agreement.8.3. Not a Public Dedication. Nothing herein contained shall be deemed to be a gift ordedication of any portion of the Property to the general public, or for any public use orpurpose whatsoever. Except as herein specifically provided no right, privileges of immunities
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of any Party hereto shall inure to the benefit of any third party, nor shall any third party bedeemed to be a beneficiary of any of the provisions contained in this Agreement.8.4. Default Provisions.9.4.1. The terms of this Agreement shall not entitle any Party to cancel, rescind, orotherwise terminate this Agreement.   However, except as expressly set forth herein(e.g., in paragraph 9.4.5), such limitations shall not affect in any manner any otherrights or remedies which a Party may have hereunder or under applicable law byreason of any such breach.8.4.2. All easements, rights and covenants contained herein shall be enforceable by suitfor specific performance and mandatory injunctive relief, in addition to any otherremedies provided by law or equity except as expressly set forth herein (e.g., inparagraph 9.4.5).8.4.3. No Party shall be entitled to pursue any action for specific performance,injunctive relief, or any other available remedy arising out of a default under thisAgreement until the non-defaulting Party has provided to the Party alleged to be indefault a written Default Notice specifying the specific nature of the default, andthe alleged defaulting Party has failed to cure the default within thirty (30) days ofthe effective date of the Default Notice. In the event the cure of a default reasonablyrequires greater than the thirty (30) day time period specified, the grace periodgranted herein shall, if the defaulting Party has initiated cure of the default withinthe thirty  (30) day time period  and is  continuing to pursue completion of thecure with due diligence, extend the reasonable time period required for the cure ofthe default to the period which is a reasonable time period.8.4.4. In the event of a material default by Owner with respect to its obligations toVillage under this Agreement, and failure of Owner to cure the default within thegrace period set forth above, in addition to any other remedies available to themunder the terms  of this Agreement Village shall be entitled to withholdissuance  of additional development permits or authorizations  until the  defaulthas been cured. If Owner has, prior to the occurrence of the default, conveyed someor all of the Property to unrelated third parties (such parcel or parcels thenbecoming a “Third Party Parcel”) and the default of Owner is not with respect to,or impact Village obligations regarding, the Third Party Parcel, the right of Village towithhold permits upon a default by Owner shall not extend to Village permitspending or to be issued with respect to a successor owner of such Third Party Parcel.8.4.5. In the event of a material default by Village with respect to its obligations toOwner under this Agreement, and failure of Village to cure the default withinthe grace period set forth above, Owner may seek relief as set forth in paragraph9.4.2 against Village but may not seek damages (including, without limitation,compensatory damages or lost profits), such relief being expressly waived by Owner.8.5. Estoppel Statements. Each Party agrees that upon written request from time to time ofany other Party it will timely issue at no charge to a current or prospective lender to suchParty, or to a current or prospective purchaser or successor party to such other Party, or toanother governmental entity requesting or requiring the same, an Estoppel Statementstating:8.5.1. Whether the Party to whom the request has been directed knows of any default byany Party under this Agreement, and if there are known defaults, specifying thenature thereof.
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8.5.2. Whether this Agreement has been assigned, modified or amended in any way bysuch Party (and if it has, stating the nature thereof).8.5.3. That to the best of the requested Party’s knowledge this Agreement, as of theEstoppel Statement date, is in full force and effect.8.5.4. That (if known by the requested Party, if not known by the requested Party thatParty shall reply only with respect to any monies owed to it) to the best of therequested Party’s knowledge there are not any monies currently owed by any Partyto another Party under the terms of this Agreement, or if there are monies owed, theamount and details of all monies owed.8.5.5. That, as to the Project or as to a specific parcel therein (as applicable, basedupon  the  request) there  are  no  moratoriums or  suspensions  of the  right  toprocure Development Orders, Building Permits, or Certificate of Occupancy or otherdevelopment approvals in effect as of the date of the Estoppel Statement.8.5.6. Such written statement shall act as a waiver of any claim by the Party furnishing itto the extent such claim is based on facts contrary to those asserted against a bonafide mortgagee or purchaser for value without knowledge of facts to the contrary ofthose contained in the Estoppel Certificate who has acted in reasonable relianceupon the statement; however, such statement shall in no event subject the Partyfurnishing it to any liability whatsoever, notwithstanding the negligent or otherinadvertent failure of such Party to disclose correct and/or relevant information.8.6. Litigation. In the event of any litigation arising out of this Agreement, the prevailing partyshall be entitled to recover all reasonable costs incurred with respect to such litigation,including reasonable attorneys’ fees, and including reimbursement for such reasonableattorneys’ fees and costs incurred with respect to any bankruptcy, appellate or post-judgment proceeding related thereto.8.7. Binding Effect. The parties to this Agreement represent to each other that each partyfully understands the facts surrounding this Agreement and  each is signing thisAgreement fully and voluntarily, intending to be bound by it. This Agreement shall be bindingupon and inure to the benefit of the parties hereto, their respective spouses, heirs,executors, administrators and assigns. There are no representations or warranties other thanthose set forth herein.8.8. Headings. The headings contained within this Agreement are for identification purposesonly, and shall not be construed to amend, modify, or alter the terms of the Agreement.8.9. Severability. Except as otherwise set forth herein, in the event any provision orparagraph of this Agreement is determined to be invalid or unenforceable, suchdetermination shall not affect the enforceability or the validity of the remaining provisionsof this Agreement.8.10. Survival of Representations and Warranties. All representations and warrantiescontained herein are made in writing by the parties in connection herewith shall survivethe execution and delivery of this Agreement.8.11. Successors and Assigns.9.11.1. All covenants and agreements in this Agreement made by or on behalf of any partieshereto shall bind and inure to the benefit of the respective successors and assigns ofthe parties hereto, whether so expressed or not.
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8.11.2. Upon a sale or other transfer of a Parcel or a portion thereof, the terms andprovisions of this Agreement, as applicable, shall remain in full force and effect asto the Parcel or a portion of the Parcel.8.12. Applicable Law. This Agreement is being delivered in the State of Florida, and shall beconstrued and enforced in accordance with the laws of the State of Florida. The venue for anylegal proceeding arising out of this Agreement shall be Monroe County, Florida.8.13. Counterparts. This Agreement may be executed simultaneously in several counterparts,each of which shall be deemed an original, and it shall not be necessary in making proof ofthis Agreement to produce or account for more than one such counterpart.8.14. Amendment of Agreement. This Agreement cannot be changed, modified or releasedorally, but only by an agreement in writing signed by the parties against whom enforcementof said change, modification or discharge is sought.8.15. Gender. As used in this Agreement, the masculine shall include the feminine and neuter, thesingular shall include the plural, and the plural shall include the singular as thecontext may require.8.16. Effective Date.9.16.1. This Agreement shall become effective upon completion of its execution by bothParties, and the recordation of the Agreement in the Public Records of MonroeCounty, Florida.9.16.2. Notwithstanding the foregoing:a. The parties shall be obligated to perform any obligations hereunder thatare required before such Effective Date; andb. In the event this Agreement is challenged, including a challengepursuant to Section 163.3243, Florida Statutes, within thirty (30) days ofthe recordation of this Agreement in  the Public  Records of  MonroeCounty, Florida, the obligations of the parties shall be suspended hereunder,except to the extent such suspension would be inconsistent withrequirements of Florida Department of Economic Opportunity.
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the dates set forth below.
SEE ATTACHED SEPARATE SIGNATURE PAGES OF

ISLAMORADA, VILLAGE OF ISLANDS AND ETC XII,
LLC
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SIGNATURE PAGE OF THE ISLAMORADA,
VILLAGE OF ISLANDS TO ENTITLEMENTS

AGREEMENT BETWEEN
ISLAMORADA, VILLAGE OF ISLANDS AND

ETC XII, LLC

ATTEST:
KELLY TOTH, VILLAGE CLERK
APPROVED AS TO FORM AND LEGALITY:

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA

By: TED BLACKBURNTitle: Mayor, Islamorada, Village of IslandsCouncil
Date: , 2014

ROGET V. BRYANVILLAGE ATTORNEY

APPROVED BY THE ISLAMORADA, VILLAGE OF ISLANDS COUNCIL ON , 2014.STATE OF FLORIDACOUNTY OF MONROEThe foregoing instrument was acknowledged before me this day of , 2014, by TedBlackburn, as Mayor of Islamorada, Village of Islands, Florida, a Florida municipal corporation, onbehalf of the Village.
Notary Public, State of FloridaName: (Please print or type)

Notary: Check one of the following:Personally known OR
Commission Number:Commission Expires:

Produced Identification (if this box is checked, fill in blank below).Type of Identification Produced:
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SIGNATURE PAGE OF ETC XII, LLC TO
ENTITLEMENTS AGREEMENT BETWEEN
ISLAMORADA, VILLAGE OF ISLANDS AND

ETC XII, LLC

ETC XII, LLC., a Florida Limited LiabilityCompanyBy: David A. Rosseau, Manager
Date: , 2014

STATE OF FLORIDACOUNTY OFThe foregoing DEVELOPMENT AGREEMENT PURSUANT TO CHAPTER 163, FLORIDASTATUTES was acknowledged before me by David A. Rosseau as MANAGER of ETC XII, a Florida limitedliability company, who is:
Personally known by me, ORProduced a driver’s license as identification.Dated: this day of , 2014.

Print Name:Notary Public, State of FloridaCommission number:Commission expires:
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